The draft Law aims to achieve an almost complete transposition of the Public Sector Directive[footnoteRef:1], the Utilities Directive[footnoteRef:2], the two Remedies Directives[footnoteRef:3] and selected core provisions of the Defence Directive[footnoteRef:4]. In broad terms, the draft succeeds in incorporating nearly all provisions that EU Member States are required to transpose, leaving aside only those elements of the directives that either address EU institutions directly, contain no normative rules suitable for national legislation, or otherwise fall outside the scope of mandatory transposition. As compared with the current legal framework the new provisions significantly improve the level of compliance of the BiH provisions with the EU requirements. Nevertheless, a limited number of provisions remain either omitted or only partially or incorrectly transposed. These gaps and misalignments require correction to ensure full compliance with the acquis and to prevent inconsistencies in implementation and enforcement.  [1:  	Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public procurement and repealing directive 2004/18/EC. ]  [2:  	Directive 2014/25/EU of the European Parliament and of the Council of 26 February 2014 on procurement by entities operating in the water, energy, transport and postal services sectors and repealing directive 2004/17/EC.]  [3:  	Council Directive 89/665/EEC of 21 December 1989 on the coordination of the laws, regulations and administrative provisions relating to the application of review procedures to the award of public supply and public works contracts and Council Directive 92/13/EEC of 25 February 1992 coordinating the laws, regulations and administrative provisions relating to the application of Community rules on the procurement procedures of entities operating in the water, energy, transport and telecommunications sectors; both directives were significantly amended first by Directive 2007/66/EC of the European Parliament and of the Council of 11 December 2007 amending Council Directives 89/665/EEC and 92/13/EEC with regard to improving the effectiveness of review procedures concerning the award of public contracts and then by Directive 2014/23 on award of concessions contracts. ]  [4:  	Directive 2009/81/EC of the European Parliament and of the Council of 13 July 2009 on the coordination of procedures for the award of certain works contracts, supply contracts and service contracts by contracting authorities or entities in the fields of defence and security, and amending Directives 2004/17/EC and 2004/18/EC.] 

The draft Law demonstrates significant work and ambition. It introduces detailed rules for the award of contracts of all values, strengthens e-procurement, expands monitoring provisions, establishes new institutional mechanisms and provides detailed rules on legal remedies. 
However, the assessment identified several systemic, structural and legal challenges that require attention.
· Over-regulation and excessive procedural complexity: The draft Law often goes far beyond what is normally regulated in primary legislation and incorporates, at the level of the law, what in most systems would be dealt with in by-laws, methodologies or internal administrative rules. This is particularly visible in the provisions on centralised procurement (Article 228), joint procurement (Article 230), procurement committees (Article 235), monitoring by the Public Procurement Agency (Articles 525–526) and the design of the competitive request procedure (Articles 408–456). These provisions regulate in detail internal workflows, the content of internal acts, templates and minutes, reporting formats and other operational aspects. Such legislative technique risks making the system rigid, difficult to adapt to technological or organisational change and unnecessarily complex for contracting authorities, especially smaller ones with limited capacity. A substantial part of this operational detail would be more appropriately moved to secondary legislation or non-binding guidance, while the primary law should retain the core principles and requirements.
· Institutional overreach and unclear responsibilities: Several provisions allocate to range of institutions roles that are either not compatible with their core mandates or that overlap with each other. Examples include ex ante performance audits and legislative approvals as preconditions for launching procedures and exclusions (Article 52), the requirement for prior approval of all contract modifications by audit offices (Article 337(5)), the parallel annulment and monitoring regime for excluded contracts and contract modifications (Articles 77 and 340) and the very detailed, monitoring powers of the PPA (Articles 524–526). In a number of cases, these mechanisms blur the distinction between ex ante control, ex post audit, regulatory guidance and the legally prescribed remedies system. They also risk creating conflicts of interest for audit institutions, which are asked both to approve decisions and later to audit them, contrary to INTOSAI standards. Overall, the cumulative effect is a fragmented and overlapping control environment that may generate uncertainty and administrative burden without a corresponding gain in compliance or integrity. The provisions introducing new tasks for relevant institutions (for example Articles 530-532 about the role of the PPA in preparation and implementing of training and certification of procurement officers) should be carefully analysed from the perspective of the capacity and resources of the implementing institutions, to avoid creating obligations that will be problematic to implement.
· Legal certainty, proportionality and coherence with the EU remedies framework: Provisions that declare procedures or contracts “void” or require annulment in very broad and unspecified circumstances (e.g. in connection with committee work, monitoring findings, contract modifications, or non-observance of internal organisational rules) are not accompanied by clear rules on competence, procedure, deadlines or legal consequences. They appear inconsistent with the framework established in Article 515 which correctly transposes the EU system of ineffectiveness and grants the Review Body exclusive competence to declare contracts ineffective in defined situations. Similarly, the automatic upholding of an appeal and mandatory cancellation of a procedure in case the Review Body fails to decide within 30 days (Article 517(2)) sanctions contracting authorities for delays entirely outside their control and may undermine legal certainty for both authorities and tenderers. Several mechanisms rely on very far-reaching consequences (nullity of procedures or contracts) for breaches of internal or formal requirements that do not necessarily affect competition, transparency or equal treatment, which is difficult to reconcile with the principles of proportionality and legal certainty under EU law.
· Extensive and disproportionate regime of misdemeanours and criminal offences: A very wide range of behaviours, including numerous formal and procedural shortcomings, are sanctioned with high fines for both institutions and individuals (Articles 536–540), while at the same time a number of the same behaviours are also defined as criminal offences (Articles 541–543). This overlap between misdemeanour and criminal provisions blurs the boundary between administrative and criminal liability and risks double proceedings for the same factual conduct. The scope and severity of sanctions may have a chilling effect on public officials, incentivising defensive, overly formalistic behaviour and making procurement roles less attractive, without clear evidence that they would significantly improve integrity or value for money. 
In conclusion, while the draft Law constitutes a major step towards full alignment with the EU procurement directives, it would benefit from targeted but substantial revision in order to avoid over-regulation, ensure a clear and balanced institutional architecture, safeguard legal certainty and proportionality and create a procurement system that is not only compliant on paper but also practicable and sustainable in the day-to-day operation of contracting authorities and economic operators.
Readers are invited to consult the detailed comments inserted in the margins of the draft Law, which complement this Opinion and include additional technical observations not covered in the present document.
SIGMA commentary
Background and context
On 5 November 2025, the Public Procurement Agency (PPA) requested SIGMA to review and comment on the draft Law on Public Procurement (the draft Law). On 12 November 2025, the PPA published the draft Law, accompanied by an explanatory memorandum (“Osvrt na pojedina relevantna rješenja u novom Zakonu o javnim nabavkama”), and launched a 30-day public consultation through the e-Konsultacije platform.
This document presents SIGMA’s assessment of the draft Law. Readers are also invited to consult the comments inserted directly in the margins of the draft Law, which complement this Opinion and include additional technical observations not addressed here.
According to the PPA, several rounds of consultations were held with stakeholders. However, these consultations were based on an earlier version of the draft Law that differs substantially from the text now published. As a result, there is a significant gap between the document previously shared, including the version reviewed by SIGMA in May 2025, and the current draft. The scope and outcomes of the consultation process are not clearly documented, and there is no public record indicating how comments were reflected in the final text. This reduces the transparency of the legislative preparation process.
The PPA has announced its intention to submit the draft Law to the Council of Ministers by the end of 2025.
Procedural checks
The draft Law was published for e-consultations, which is a positive step. However, there is no evidence that a full Regulatory Impact Assessment (RIA) has been conducted. 
The draft proposes extensive new institutional or procedural mechanisms, including broad monitoring responsibilities, expansion of the electronic procurement system, administration of asset declarations and increased involvement of audit institutions. It also places additional obligations on contracting authorities across all stages of procurement. The explanatory memorandum provides useful insights into the intentions behind several provisions in the draft Law. However, in many cases, the explanations do not fully justify the chosen solutions. In the absence of a published RIA, there is no evidence of analysis regarding financial and human resource implications of these reforms and there is no indication that these additional responsibilities have been budgeted for or that the necessary capacities exist within the institutions concerned.
These shortcomings affect the predictability and quality of the draft and risk undermining future implementation.
Substantive checks
General comments
The draft Law is an ambitious and comprehensive reform effort aimed at full alignment with the EU public procurement acquis, strengthening transparency and integrity and supporting the transition to a fully digital procurement system. These objectives are legitimate and consistent with broader public administration reforms in Bosnia and Herzegovina.
However, SIGMA’s assessment identifies several systemic issues that, if unaddressed, may undermine the effectiveness and practicality of the future framework. These issues do not concern transposition gaps alone, but the overall regulatory design and institutional balance of the draft Law. Formal alignment with the acquis, on its own, is not sufficient to ensure an effective, proportionate and well-functioning procurement system. 
First, the draft exhibits a high degree of over-regulation and procedural complexity. Numerous detailed operational requirements, such as internal workflows, templates, reporting formats and committee procedures, are set out directly in primary legislation. Embedding such administrative detail at the legislative level risks creating a rigid system that is difficult to adapt to organisational or technological developments, burdens contracting authorities with extensive procedural steps, and increases the likelihood of technical errors.
Second, the draft introduces an institutional architecture that is both complex and imbalanced. Several institutions are assigned roles that do not correspond to their core mandates. In some cases, bodies responsible for ex post oversight are drawn into ex ante approval or supervisory functions. This blurring of roles risks creating conflicts of interest, undermining internal controls, generating parallel lines of oversight and complicating accountability across the procurement cycle.
Third, certain mechanisms raise concerns regarding legal certainty, proportionality and coherence with the remedies framework. Provisions that introduce far-reaching consequences, such as treating procedures or contracts as “void” or mandating annulment, are not accompanied by clear procedural rules, competent authorities or safeguards. Other provisions impose automatic cancellations of procurement procedures for delays beyond the control of contracting authorities. 
Finally, the regime of misdemeanours and criminal offences is extensive and highly punitive. A wide range of procedural or formal shortcomings are treated as offences, combined with significant penalties. At the same time, some behaviours appear to fall under both misdemeanour and criminal categories, blurring the distinction between administrative and criminal liability. This design risks encouraging overly defensive behaviour among officials, slowing procedures and increasing administrative burden, without clear evidence that it would lead to better integrity outcomes.
These overarching observations frame the more detailed article-by-article comments that follow.
Specific comments
The draft Law represents almost complete transposition of the EU procurement directives and significantly improves the level of compliance of the BiH provisions with the EU requirements. Nevertheless, a limited number of provisions remain either omitted or only partially or incorrectly transposed. These gaps and misalignments are summarised in the following table, which lists the relevant articles in chronological order rather than by significance.
	Article
	Subject
	Comment 

	Article 1 
	Scope of the Law
	The draft Law does not include a definition of procurement equivalent to Article 1(2) of Directive 2014/25/EU. The law should define procurement as the acquisition by means of a supply, works or service contract of works, supplies or services by one or more contracting entities from economic operators chosen by those contracting entities, provided that the works, supplies or services are intended for the pursuit of one of the relevant activities. Including this definition is necessary for alignment and legal clarity.

	Article 3(o) 
	Definition of a “candidate”
	The definition of candidate mirrors Directive 2014/24/EU but omits a key procedure relevant for utilities: the negotiated procedure with prior publication of a call for competition (Article 44 of Directive 2014/25/EU). For full alignment with the Utilities Directive, the definition should explicitly include this procedure, ensuring that candidates in utilities procurement are correctly covered.

	Article 3(t)
	Definition of “unacceptable tender”
	The draft defines an unacceptable tender as one whose price exceeds the estimated value of the procurement. However, Article 26(4)(b) of Directive 2014/24/EU specifies that a tender is unacceptable, inter alia, when its price exceeds the contracting authority’s budget, as determined and documented prior to the launching of the procurement procedure. The definition should therefore refer to the budget, not the estimated value, to ensure EU alignment and avoid unjustified rejection of tenders.

	Article 3(t)
	Definition of “written or in writing”
	The definition states that written form may include data transmitted and stored “elektronskim putem”. For alignment with Directive terminology, this should read “elektronskim sredstvima” (“by electronic means”), consistent with the definition of electronic means in Article 3(i) of the draft Law. 

	Article 3(nn)
	Definition of “security of supply”
	The draft provides a definition of security of supply that does not correspond to the meaning used in the Defence Directive (2009/81/EC) or to the Commission’s Guidance Note, where the term relates specifically to ensuring national capacity and continuity of defence-related supplies under security policy requirements. The definition in the draft Law introduces a much broader and unrelated concept focused on contract performance. Moreover, the term security of supply does not appear anywhere else in the draft Law, making the definition unnecessary. The definition should therefore be deleted unless the term is used and aligned with the EU acquis.

	Article 3(pp)
	Definition of “classified information”
	The definition of tajni/klasificirani podatak refers only to the national Law on Protection of Secret Data, but does not align with the broader and more precise definition of classified information in Article 1(8) of Defence Directive. The EU definition covers any information or material, regardless of the form, nature or mode of transmission thereof, to which a certain level of security classification or protection has been attributed, and which, in the interests of national security and in accordance with the laws, regulations or administrative provisions in force in the Member State concerned, requires protection against any misappropriation, destruction, removal, disclosure, loss or access by any unauthorised individual, or any other type of compromise. To ensure full alignment with EU acquis, the definition should incorporate this wording. 

	Article 3(ss)
	Definition of public procurement contract
	The wording „ugovor … ima za cilj“ should be replaced with „čiji je predmet“ to align with the terminology of Directive 2014/24/EU (“having as its object”). 
The definition of a public works contract is not fully aligned with Article 2(1)(6) of Directive 2014/24/EU. The directive provides three elements that must be included: (a) execution or design and execution of works related to activities in Annex II; (b) execution or design and execution of a work; and (c) realisation, by whatever means, of a work corresponding to requirements defined by the contracting authority. The current draft fails to include the full concept of “execution of a work” and the requirement that the contracting authority exerts decisive influence on the type or design of the work. The definition should be amended to fully reflect the directive’s structure and terminology.

	Article 21(7)
	Status of contracting authority – financing-based criterion
	Paragraph (7) adds an additional financing-related condition for determining the status of a contracting authority, which is not foreseen in the EU directives. Under Article 2(4) of Directive 2014/24/EU and Article 22 of the draft Law, public financing is only one of several alternative criteria for identifying a body governed by public law and is not a prevailing or mandatory condition. Introducing this standalone requirement distorts the Directive’s definition, creates inconsistency within the draft Law and risks misclassification of contracting authorities. The provision should therefore be removed to ensure full consistency with EU rules.

	Article 22(1)(b)
	Definition of bodies governed by public law
	The definition of a body governed by public law diverges from Article 2(4) of Directive 2014/24/EU in several respects. 
First, point (1)(b)(1) classifies an entity as a contracting authority if it is financed “in any amount” from public funds. The Directive requires that such entities are financed “for the most part” by public authorities. Applying the criterion to any level of financing, however small, would incorrectly capture commercially oriented entities that do not meet the EU concept of systemic public dependence. 
Second, the supervision criterion (point (1)(b)(2)) refers only to management supervision by contracting authorities listed in point (a), whereas the Directive explicitly includes supervision by other bodies governed by public law. 
Third, the criterion for board appointment (point (1)(b)(3)) also restricts appointing authorities to those listed in point (a), while the Directive allows appointment by the State, regional or local authorities, or by other bodies governed by public law. 
These deviations should be corrected to ensure full alignment with Article 2(4)(c) of Directive 2014/24/EU and avoid misclassification of entities.

	Article 31
	Estimated value of procurement – missing provision on small lots
	The draft Law does not transpose Article 5(10) of Directive 2014/24/EU, which permits contracting authorities to award individual lots without applying the full procedures of the Directive when the estimated value of each lot is below EUR 80,000 (supplies/services) or EUR 1 million (works), provided that the total value of such lots does not exceed 20% of the overall project. This exemption is an important flexibility mechanism for small lots. The missing provision should be incorporated to ensure full compliance and promote proportionality.

	Article 53(1)(a)
	Exclusion for contracts awarded under international agreements
	The provision does not clarify that, once Bosnia and Herzegovina accedes to the EU, this exclusion may only apply to international agreements concluded between BiH (as a future Member State) and third countries. Under Article 9(1)(a) of Directive 2014/24/EU, exclusions for procurement governed by international rules apply only to agreements between Member States and non-EU countries, not between Member States themselves. As drafted, the text could be interpreted as allowing exclusions for agreements with EU Member States even after accession, which would not be compliant with the acquis. The article should explicitly state that, upon EU accession, this exclusion will apply exclusively to agreements between BiH and third countries.

	Article 54(1)(b)
	Exclusion for contracts related to audiovisual and radio media services
	The provision incorrectly refers to “concessions for providing broadcasting services”. Under Article 10(b) of Directive 2014/24/EU, the exclusion applies to contracts for broadcasting time or programme provision awarded to audiovisual or radio media service providers, not to concessions. The current drafting misinterprets the scope of the exclusion and should be amended to align with the Directive. 

	Article 51(1)(d)(5)
	Exclusion for certain legal services
	The draft Law limits the exclusion to legal services provided by “guardians or legal representatives of minors.” This misinterprets Article 10(d)(iv) of the Directive 2014/24/EU, which refers more broadly to trustees or appointed guardians or other legal service providers designated by a court or tribunal, or by law, to carry out specific tasks under the supervision of such tribunals or courts. The wording narrows the scope and is not aligned with the Directive. The reference should be expanded to reflect the full range of court-appointed or legally designated providers, not only those representing minors.

	Article 57
	Specific exclusions for public contracting authorities
	The exclusions listed under Article 57(1) exceed the scope of permissible exclusions under Directive 2014/24/EU. The activities described are not covered by the Directive’s closed list of exemptions and should be removed. 

	Article 63(b)
	Exclusion for utility-sector contracting entities
	The provision is incomplete and therefore not aligned with Article 23(b) of Directive 2014/25/EU. The Directive limits this exclusion specifically to contracts for the supply of energy or fuels for the production of energy, awarded by contracting entities active in the energy sector. The draft Law omits this essential material limitation and instead formulates a broad exclusion based solely on the type of contracting entity. As drafted, the provision could be interpreted as exempting all contracts awarded by utilities active in the energy sector, which would be contrary to the Directive. The text should be revised to clearly state that the exclusion applies only to contracts for the supply of energy or fuels for energy production.

	Article 73(1)(g)
	Defence/security exclusions — intelligence services
	The exclusion is incorrectly framed. The draft Law exempts contracts “for the needs of security-intelligence system bodies,” whereas Article 13(b) of Directive 2009/81/EC limits the exemption to contracts for the purposes of intelligence activities. The distinction is essential: the Directive does not exempt all procurement of intelligence institutions, but only procurement strictly linked to intelligence operations. The current wording is therefore too broad, risks unjustified exclusions from procurement rules and is not aligned with the acquis. The text should be revised to refer explicitly to “contracts for the purposes of intelligence activities,” consistent with Article 13(b).

	Article 272
	Contract award notice — withholding sensitive information
	Article 272 does not transpose Article 50(4) of Directive 2014/24/EU, which allows contracting authorities to withhold certain information from publication where disclosure would impede law enforcement, be contrary to the public interest, harm legitimate commercial interests, or prejudice fair competition. The absence of this safeguard creates risks for confidentiality, security and competition, and may place contracting authorities in breach of other legal obligations. The article should be amended to include an explicit provision permitting limited non-disclosure under the conditions set out in Article 50(4) of the Directive.

	Article 279(2)
	Requirement to hold specific authorisation or membership
	The provision incorrectly extends the Directive’s rule to all types of procurement. Under Article 58(2), second subparagraph, of Directive 2014/24/EU, this requirement applies only to procurement procedures for services. The draft Law allows contracting authorities to request authorisation or membership for any type of procurement, including supplies and works, which is not aligned with the Directive and may create unjustified barriers to participation. The article should be narrowed to reflect the Directive’s scope and apply solely to service contracts.

	Article 293(9)
	Requirement for contractor to perform tasks directly
	The draft allows contracting authorities to require that “certain tasks or activities” be performed directly by the tenderer or a member of a group of economic operators. However, Article 63(2) of Directive 2014/24/EU permits such a requirement only for certain critical tasks. The draft omits this essential qualifier, significantly broadening the discretion of contracting authorities and risking disproportionate restrictions on subcontracting. To align with the Directive, the provision should explicitly state that only critical tasks may be required to be performed directly by the tenderer.

	Article 315
	Rejection of tenders
	The draft Law does not transpose the second subparagraph of Article 56(1) of Directive 2014/24/EU. Under the Directive, contracting authorities may refuse to award a contract to the tenderer submitting the most economically advantageous tender if the tender does not comply with the applicable environmental, social, or labour obligations referred to in Article 18(2). This omission creates a gap in alignment with EU law and restricts the ability of contracting authorities to reject tenders that violate mandatory obligations. The missing provision should be added to ensure full compliance with Article 56(1) of the Directive.

	Article 321
	General provisions on decisions
	The draft Law does not transpose Article 55(3) of Directive 2014/24/EU. Under the Directive, contracting authorities may withhold certain information on decisions (e.g., contract award, framework agreement conclusion, DPS admittance) where disclosure would impede law enforcement, contradict public interest, prejudice legitimate commercial interests of an economic operator, or distort fair competition. The absence of this provision restricts contracting authorities’ ability to protect sensitive information and creates misalignment with Article 55(3) of the Directive. The missing rule should be incorporated.

	Articles 342–345 
	Permitted modifications of contracts during their term
	The draft Law does not transpose two key categories of permissible contract modifications under Article 72 of Directive 2014/24/EU. 
First, the de minimis modification rule in Article 72(2), allowing limited-value modifications that do not exceed the prescribed EU thresholds and percentage caps, is entirely absent. 
Second, the Directive’s rule on non-substantial modifications (Article 72(1)(e)), which permits changes which do not meet the criteria of a substantial modification, is not reflected in the draft Law. 
The omission of these two categories means that the draft Law is not fully aligned with EU acquis on contract modifications and restricts contracting authorities’ flexibility in managing contracts legally. The provisions should be added to ensure full compliance with Article 72.

	Article 343
	Modifications concerning additional works, supplies or services
	Article 343 is intended to transpose Article 72(1)(b) of Directive 2014/24/EU, which permits modifications allowing additional works, services or supplies from the original contractor under strict technical or economic conditions, subject to a value limit (50% in the Directive) and safeguards against circumvention. While paragraph (1) correctly reflects the EU conditions for additional scope although with a 30% ceiling rather than the Directive’s 50%, paragraphs (3) and (4) introduce domestic rules on price increases (5%/10% thresholds) that have no basis in EU law and do not correspond to the modification scenario regulated in paragraph (1). Article 72(1)(b) concerns extending scope, not adjusting prices. By combining unrelated mechanisms for scope extensions and price revisions, the draft Law risks misinterpretation, legal uncertainty and inconsistent application. Directive treats price adjustments separately, generally under Article 72(1)(a) where price-revision clauses are foreseen in the original contract. To ensure EU alignment and legal clarity, paragraphs (3)–(4) should be deleted or relocated (e.g., to Article 342 if BiH wishes to regulate price variations). Article 343 should exclusively regulate additional works/services/supplies in line with Directive 2014/24/EU.

	Article 344
	Modifications due to unforeseeable circumstances
	Article 344 seeks to transpose Article 72(1)(c) of Directive 2014/24/EU, which permits modifications where the need for change results from unforeseeable circumstances, provided that the nature of the contract remains unchanged and the price increase does not exceed 50%. Paragraph (1) of the draft Law reflects the core EU criteria, although with a 30% ceiling rather than the Directive’s 50%. However, paragraphs (2) and (3) introduce additional domestic restrictions that are not required by EU law and conflict with the underlying logic of Article 72(1)(c). These paragraphs prohibit modification if the price effect is below 5% (goods/services) or 10% (works) and allow modification only for the portion above these thresholds. This approach is illogical: where unforeseeable circumstances exist, small-value modifications should be more acceptable, not prohibited. The Directive does not impose such lower limits and these rules risk preventing legitimate and necessary modifications while creating confusion between price adjustment mechanisms and unforeseeable-circumstance modifications. To ensure consistency with Article 72(1)(c) and legal clarity, paragraphs (2) and (3) should be removed and Article 344 should regulate solely the circumstances envisaged by the Directive.

	Article 345
	Change of contractor
	Article 345 transposes part of Article 72(1)(d)(ii) of Directive 2014/24/EU, allowing contract modification without a new procedure in cases of general or partial legal succession of the original contractor (e.g., takeover, merger, acquisition, insolvency), provided that the successor meets the initial qualitative selection criteria and no other substantial modification occurs. However, the draft Law omits two further grounds that must also be transposed: (i) substitution of the contractor as a consequence of a clear, precise and unequivocal review clause or option in the original procurement documents (Article 72(1)(d)(i)); and (iii) cases where the contracting authority itself assumes the main contractor’s obligations towards subcontractors (Article 72(1)(d)(iii)). Without these two elements, the transposition is incomplete and certain lawful and commonly accepted substitutions of contractors under EU directive would be incorrectly treated as requiring a new procurement procedure. Article 345 should therefore be expanded to cover all three scenarios listed in Article 72(1)(d) of the Directive.

	Article 349
	Social and other specific services
	Article 349(5) provides that contracting authorities are not obliged to apply exclusion grounds when awarding social and other specific services. Although Directive 2014/24/EU (Articles 74–77) does not restate Article 57 within the special regime, it does not waive exclusion grounds; general rules continue to apply unless expressly derogated. Mandatory exclusion grounds under Article 57 (e.g. corruption, fraud, money laundering, participation in criminal organisations, trafficking etc.) apply to all public contracts above the EU threshold, including social services. Allowing contracting authorities to disregard exclusion criteria creates serious integrity risks and could permit participation of operators convicted of serious offences in the delivery of sensitive social services. Paragraph 5 should therefore be revised to ensure that mandatory exclusion grounds remain applicable, with flexibility applied only to optional exclusion grounds.

	Article 352
	Notices for design contests
	Article 352 regulates the publication of notices for design contests and notices of results. However, it does not transpose the second subparagraph of Article 79(2) of Directive 2014/24/EU. Under the Directive, contracting authorities may withhold certain information on the outcome of the design contest where publication would impede law enforcement, be contrary to the public interest, prejudice legitimate commercial interests, or distort fair competition. This safeguard is essential to protect sensitive information and ensure compliance with key principles of confidentiality and competition. The missing clause should be added to ensure full alignment with Article 79(2) of the Directive.

	Article 391
	Contract award notice for utilities
	Article 391 requires utilities contracting entities to publish contract award notices and full contract documents but fails to transpose Article 70(3) of Directive 2014/25/EU, which allows withholding certain information where publication would: (i) impede law enforcement; (ii) be contrary to the public interest; (iii) prejudice the legitimate commercial interests of a particular economic operator; or (iv) distort fair competition. The absence of this provision results in a rigid transparency requirement that may compromise confidential business data and harm competitive neutrality. To ensure compliance with the Directive and protect legitimate confidentiality interests, the missing clause should be added.

	Article 515 
	Ineffectiveness of contracts and fines
	Article 515 transposes the rules on contract ineffectiveness but does not include the exceptions required by Article 2d(4) and 2d(5) of Directive 2007/66/EC. Under Remedies directives, ineffectiveness must not apply in two situations: (i) where the contracting authority relied on a permitted use of negotiated procedure without prior publication and published a voluntary ex ante transparency notice (VEAT), followed by a standstill period; and (ii) where the authority awarded a contract under framework agreement or DPS, sent the award decision to concerned tenderers with a summary of reasons and respected the standstill period. These safeguards are mandatory components of EU remedies architecture, ensuring proportionality and legal certainty. Their absence in Article 515 removes a mechanism used by EU Member States to mitigate the most severe remedy where a contracting authority had a reasonable legal basis for its decision. Incorporating these exceptions is essential for full compliance with EU law.


In addition to the provisions identified as not fully aligned with the EU acquis, the draft Law contains a number of mechanisms and institutional solutions that raise concerns regarding proportionality, administrative feasibility and legal certainty. These are outlined below.
Article 11 – Electronic communication and “automatic generation”
Article 11(1) requires that all communication and exchange of documents, data and information in procurement procedures be carried out through “automatic generation by electronic means” within the e-Procurement system. This formulation is overly broad and technically unrealistic. In practice, many documents require human drafting, expert judgment, or discretionary decision-making (e.g. clarifications, evaluation reports, decisions, technical specifications, responses to complaints). Even when uploaded or transmitted through the e-Procurement system, these documents are not and cannot be “automatically generated.”. Making automatic generation a legal condition for validity risks significant legal uncertainty. Any document produced manually and subsequently uploaded could be challenged as non-compliant. The requirement also goes well beyond EU rules, which oblige contracting authorities to use electronic means of communication, but do not require or envisage automatic system-generated documentation. As drafted, the provision may therefore lead to misinterpretation by oversight bodies, unnecessary disputes and unrealistic expectations regarding the capabilities of the IT system.
Article 19(7) – Criminal liability for access to the e-Procurement system
Article 19(7) provides that “access to the e-Procurement information system outside the limits of institutional competence entails criminal liability.” This formulation is vague, overly broad and inconsistent with basic principles of legality and legal certainty. The provision does not define what constitutes “access outside the limits of institutional competence”. In electronic systems, access rights are regulated through technical permissions. If the system grants access due to configuration or error, the user cannot be exposed to criminal liability for actions permitted by the system itself.
Moreover, criminal liability cannot be attached to an undefined concept of “access” without specifying the nature of the prohibited conduct, the required intent, or the harm involved. Criminal law should be reserved for clearly defined, serious and intentional abuses, not for technical or administrative irregularities related to IT system use. The provision is also difficult to reconcile with paragraph (8), which recognises all taxpayers and citizens as potential users of the system. Broad user access and vaguely defined criminal liability are incompatible.
For these reasons, paragraph (7) should be substantially revised. 
Article 21(5) and (6) – Determination of contracting authority status and the Single Register
Paragraph (5) empowers the PPA to “determine the status” of an entity as a contracting authority. This mechanism appears unnecessary and duplicative. The draft Law itself defines the categories of contracting authorities and entities, and any organisation meeting those definitions is already legally obliged to apply the Public Procurement Law, irrespective of whether it has been administratively “recognised” by the PPA. The existence of such a determination procedure therefore adds little legal clarity and may instead create confusion. Furthermore, the draft does not define its scope, procedure, time limits, required documentation or the availability of appeal mechanism. Without such safeguards, the provision risks generating uncertainty for institutions and offering no tangible benefit to the functioning of the procurement system.
Paragraph (6) raises additional concerns. The draft introduces a “Single Register of entities obliged to apply the law,” yet the purpose, legal effect and relationship of this Register with the list of contracting authorities foreseen under paragraph (4) and with the mandatory registration of users in the e-Procurement system are not explained. Because contracting authorities/entities already provide identification data and maintain user accounts in the e-Procurement platform, it is unclear whether the Register creates a new, parallel registration obligation or merely replicates information already held by the system. In the absence of a clear justification, maintaining two separate instruments covering essentially the same information risks administrative inefficiency, overlapping obligations and ambiguity as to which instrument prevails in case of discrepancy.
For these reasons, the provisions should be revised. The draft Law should avoid creating parallel or redundant mechanisms for identifying contracting authorities and should ensure that any registration requirements are justified and proportionate.
Article 52 (5) and (7) – Requirement for ex ante performance audits and legislative approval 
Paragraph (5) introduces a requirement that contracting authorities may initiate procurement procedures above 250,000 KM only after obtaining a performance audit from the competent public sector audit office confirming the justification of the procurement. This mechanism raises significant legal, institutional and practical concerns.
Audit offices operate under clearly defined mandates based on applicable legislation and international standards (INTOSAI), which focus on ex post oversight of legality, economy, efficiency and effectiveness. It is unclear whether they have the legal authority or capacity to conduct ex ante assessments of individual procurement decisions. In addition, some contracting entities, such as public companies or state-owned enterprises, may fall under financial audit regimes rather than public sector audits, meaning that the draft Law assigns responsibilities that may lie outside the established competence of audit institutions.
The provision also effectively transfers a core budgetary and managerial responsibility from contracting authorities to audit offices. Budgetary allocations are approved by parliaments and procurement plans reflect those decisions. It is therefore unclear on what legal basis an audit institution could determine that a project already approved through the budget process is “not justified,” or what consequence such a finding would have. This creates a tension between the role of parliaments in public finance management and the role of audit institutions in ex post accountability.
Operationally, the requirement does not appear feasible. Thousands of procurements annually exceed the 250,000 KM threshold. Expecting audit institutions to deliver timely and substantive justification assessments for each such procurement is unrealistic given their limited staffing and mandate. Inevitably, the requirement would either cause significant delays or degenerate into a purely formal confirmation, adding bureaucracy without improving integrity or efficiency.
Paragraph (7) replicates this model for excluded procurements above 50,000 KM and introduces an additional requirement, prior approval by the legislative body of the relevant level of government. All concerns raised in relation to paragraph (5) apply equally here, compounded by additional problems.
First, the list of exclusions under the draft Law is broad and includes a variety of contracts, such as employment contracts. Given that the cumulative value of employment contracts over several years typically exceeds 50,000 KM, contracting authorities would need to seek performance audit confirmation for practically every employment contract. This is clearly impracticable and incompatible with the operational realities of public administration. Second, requiring legislative approval for excluded procurements is inconsistent with the separation of powers and would create severe bottlenecks. Third, the exceptions to the requirement (such as “extraordinary circumstances”) are vaguely drafted, creating legal uncertainty. Fourth, assigning audit institutions a role in ex ante approval of excluded procurements compromises their independence and creates a conflict of interest, as the same bodies would later conduct ex post audits of decisions they authorised, contrary to principles of audit objectivity and independence.
Taken together, paragraphs (5) and (7) introduce mechanisms that are not grounded in international best practice, conflict with established institutional mandates, create excessive administrative burdens and risk undermining the independence and credibility of audit institutions. Rather than strengthening procurement oversight, they are likely to produce delays, legal uncertainty and governance risks without added value.
For these reasons, both paragraphs should be reconsidered or removed.
Article 77 (3) and (4) – Oversight and annulment mechanisms for excluded contracts 
Paragraphs (3) and (4) introduce an entirely new mechanism for addressing unlawfully applied exclusions. Under these provisions, a wide range of institutions, including audit offices, inspection bodies, competition authorities, prosecutor’s offices and public attorneys, are obliged to initiate procedures for contract annulment or termination whenever they determine that an exclusion has been incorrectly applied or that contract execution deviates from the conditions set out in the exclusion documentation. In addition, any citizen or taxpayer may trigger this process by submitting an initiative, which these institutions are required to act upon.
This mechanism is fundamentally inconsistent with the draft Law’s own system of legal remedies. Article 515 clearly establishes the Review Body (URŽ) as the competent authority for declaring contracts ineffective, in line with the Remedies Directive. This provision directly transposes the key mechanism of the Remedies Directive, which requires a review body to declare contracts ineffective in defined circumstances (e.g., illegal direct awards). By contrast, Article 77(3) disregards this established framework and assigns annulment-related responsibilities to a heterogeneous set of institutions without defining what type of procedures they should initiate, before which body, under which legal basis and how this interacts with URŽ’s exclusive competence under Article 515. This creates overlapping and conflicting mandates and undermines the coherence of the remedies system.
Moreover, allowing any citizen to submit an initiative compelling these institutions to pursue annulment procedures bypasses the structured rules of legal standing, deadlines and procedural certainty that the remedies system is designed to ensure. Allowing an unlimited number of actors to trigger parallel annulment processes risks destabilising contractual relations, exposing contracting authorities to repeated challenges outside established time limits and creating uncertainty for economic operators.
Finally, this scheme directly conflicts with the principles of legal certainty and finality embedded in the Remedies Directive. Article 77 introduces no procedural safeguards or temporal limitations, raising the possibility that contracts could be challenged long after award or even after substantial performance.
For these reasons, paragraphs (3) and (4) should be removed or comprehensively redrafted. Any mechanism for reviewing the legality of exclusions or declaring contracts ineffective must remain within the exclusive competence of the review body and operate strictly within the procedural guarantees established in Article 515 and the Remedies Directive.
Article 91 (2) – Anti-corruption measures and certified statements 
Paragraph (2) requires every candidate or tenderer to submit a certified written declaration confirming that they have not offered a bribe and have not participated in corrupt conduct in the procurement concerned. While the intention to strengthen integrity in procurement is legitimate, this measure raises concerns regarding necessity, procedural clarity and actual effectiveness.
First, the obligation introduces an additional administrative burden, particularly for SMEs, without clear evidence that it contributes to corruption prevention. Obtaining a certified statement entails time and cost yet does not meaningfully deter actors willing to engage in corrupt behaviour. Such declarations are typically formalistic. Compliant operators will submit them as a routine requirement, while non-compliant operators are unlikely to self-incriminate. As a result, the measure risks being symbolic rather than substantive.
Second, the provision lacks clarity on several practical aspects, including the procedural stage at which the declaration must be submitted in multi-stage procedures (e.g. restricted procedures, competitive dialogue, negotiated procedures with prior publication), whether it must be re-submitted in later phases and whether electronic certification is permissible. The absence of such detail risks inconsistencies in application and potential disputes or exclusions due to differing interpretations among contracting authorities.
Third, the requirement may create a false sense of integrity assurance. The existence of a signed statement does not replace the need for effective corruption-prevention.
In its current form, paragraph (2) is unlikely to improve integrity outcomes and may instead increase administrative burden and legal uncertainty. A more effective approach would focus on strengthening institutional integrity systems rather than imposing formalistic declarations on tenderers.
Chapter XIII — Asset reporting and verification regime
Chapter XIII of Part one of the draft Law introduces an extensive system for reporting and verifying asset data and gifts for a wide range of individuals involved in procurement procedures, as well as for officials of the PPA and the URŽ. It also assigns significant new powers to the Agency for the Prevention of Corruption and Coordination of the Fight against Corruption (APIK). The design and placement of these provisions in the draft Law raise several fundamental concerns.
First, Bosnia and Herzegovina already has national and entity-level legislation governing conflicts of interest, asset declarations and conduct of public officials, alongside the laws that regulate the mandate and authority of APIK and other integrity bodies. Establishing a parallel, sector-specific asset declaration regime within the Public Procurement Law risks creating overlap, inconsistency and fragmentation with the existing frameworks. Individuals involved in procurement could become subject to multiple, potentially divergent reporting obligations and verification procedures, which undermines legal certainty and increases administrative burden without clear evidence of added benefit.
Second, the Chapter assigns detailed powers to APIK regarding the collection, verification, storage, publication and destruction of personal asset data. It is questionable whether such institutional competences can or should be created through a sectoral procurement law, rather than through amendments to the dedicated legislation regulating APIK and the wider anti-corruption system. Regulating core aspects of APIK’s mandate in the Public Procurement Law raises issues of coherence, hierarchy of norms and institutional clarity and it is unclear how these new functions would interact with the existing mandates of other bodies responsible for conflicts of interest or integrity monitoring.
Third, the scope of the regime is exceptionally wide. It covers numerous individuals involved in procurement processes, regardless of role or actual exposure to corruption risks and introduces obligations that go far beyond what is typically regulated in a public procurement law. 
For these reasons, Chapter XIII warrants substantial reconsideration. A clearer assessment is needed of whether such a comprehensive asset reporting regime is appropriate within the Public Procurement Law at all and how it interacts with existing legislation on integrity and the mandate of APIK.
Article 124 — Separation of functions in the procurement process
Article 124 introduces a strict requirement that no individual may participate in more than one phase of the procurement process, combined with an automatic annulment of the procedure for any breach. While the aim of strengthening transparency and preventing conflicts of interest is legitimate, the proposed mechanism is impractical, disproportionate and not aligned with the operational realities of contracting authorities.
The requirement that entirely different individuals must perform each stage of procurement, from planning, drafting documentation, evaluation, decision-making to contract management, is unworkable for many institutions, particularly those with limited staff or specialised profiles. Procurement processes often require continuity of expertise: the same technical officer who designs specifications often needs to clarify requirements to evaluators and evaluators frequently contribute to the preparation of award rationales. Imposing an absolute separation of functions risks creating artificial administrative structures without substantively reducing corruption risks.
The provision also lacks operational clarity, particularly regarding the supervision role assigned to audit offices. Audit institutions perform ex post audits, often years after a procurement is concluded. Linking their findings to annulment of the procurement procedure is legally and practically incoherent. Annulment at such a late stage would disrupt contractual relations, jeopardise performance of already executed or ongoing contracts and undermine legal certainty for contracting authorities and contractors. It is a disproportionate sanction for what is essentially an internal organisational requirement unrelated to competition or fairness.
Furthermore, rigid personnel separation does not in itself prevent conflicts of interest. Effective integrity safeguards rely on clear, enforceable conflict-of-interest rules, transparency requirements and internal controls, not on a mechanistic separation of tasks that many contracting authorities cannot meaningfully implement.
For these reasons, Article 124 should be substantially revised or removed.
Article 228 (5) – (11) — Centralised procurement 
Paragraphs (5) to (11) regulate centralised procurement in an exceptionally detailed and operational manner. They define internal organisational structures, describe step-by-step workflow processes, prescribe the content of the founding act of a central purchasing body, specify IT-system requirements and outline extensive reporting and contract-management responsibilities for both the central purchasing body and participating contracting authorities. While these elements are relevant for the functioning of centralised procurement, their level of prescription is not appropriate for primary legislation.
Primary legislation should set out only the essential elements governing central purchasing bodies: their legal status, core functions, types of instruments they may use (framework agreements, dynamic purchasing systems) and the basic rights and obligations of participating authorities. Detailed operational arrangements are normally regulated by secondary legislation or by internal rules adopted by the central purchasing bodies. This ensures flexibility, allows administrative practice to evolve and prevents the public procurement law from becoming overly rigid or quickly outdated.
By embedding operational detail directly in the law, the draft Law risks creating several problems. First, any necessary adjustment to internal processes, or administrative workflows would require formal legislative amendment, slowing down adaptation. Second, the detailed provisions may not be compatible with different administrative structures across levels of government. Third, the complexity of the provisions makes the law unnecessarily lengthy and harder to implement, without improving compliance or transparency.
For these reasons, paragraphs (5)–(11) should be removed from the primary law and relocated to secondary legislation or detailed internal regulations of the central purchasing body. The Law should contain only the core legal framework for centralised procurement, while allowing flexibility for operational design and development.
Article 230 (3) – (5) — Joint procurement
Paragraphs (3) to (5) regulate joint procurement in very detailed terms, prescribing the mandatory content of the cooperation agreement, the precise obligations of the lead contracting authority, the workflow for consolidating needs and the full set of procedural, publication and contract-management duties for each participating contracting authority. This level of operational prescription is not appropriate for primary legislation.
Primary legislation should establish only the essential legal framework: the permissibility of joint procurement, the general division of responsibilities among participating authorities and the legal effects of conducting a procurement jointly. The draft Law, however, embeds rules that go far beyond what is necessary at the legislative level and appear more suitable for secondary legislation or model documents. By codifying detailed procedures in the law, the draft risks creating unnecessary rigidity, preventing contracting authorities from tailoring joint-procurement arrangements to the specific needs of their administrative structures, market conditions, or technical requirements. It also makes future improvements or adjustments more difficult, as even minor procedural refinements would require legislative amendment.
For these reasons, paragraphs (3)–(5) should be relocated to secondary legislation or to model agreements issued by the PPA, while the primary law should retain only the core legal elements necessary for joint procurement to function.
Article 235 — Procurement Committees
Article 235 regulates the establishment, composition, functioning and internal procedures of procurement committees in an extremely detailed and prescriptive manner. The level of operational specificity, from the appointment of secretaries and substitute members to the content of minutes, voting rules, internal documentation, expert involvement and remuneration, resembles an internal administrative by-law rather than primary legislation. As noted in relation to other provisions (e.g. centralised procurement, joint procurement), such operational detail should be regulated through secondary legislation or internal guidance issued by the PPA, not embedded in the Public Procurement Law. Primary legislation should establish only the essential principles: that a committee must be appointed, that members must be competent and impartial and that conflicts of interest must be transparently managed. Embedding procedural micromanagement in the law itself introduces unnecessary rigidity, limits the ability of contracting authorities to adapt processes to their organisational structures and makes any future improvements difficult because they would require legislative amendment.
Furthermore, paragraph (23) which states that any breach of the obligations set out in this Article renders the procurement procedure “void” is legally unclear, disproportionate and incompatible with the remedies framework of the draft Law. The provision does not specify who has authority to declare a procedure void, under what procedure, or at what stage. It is also unclear what “void” means in terms of legal consequences, including for contracts already awarded or executed. EU public procurement law reserves the remedy of ineffectiveness for a narrow set of most serious violations that distort competition, not for organisational or administrative irregularities related to committee composition or the performance of internal duties. Declaring a procedure or contract void for such formal breaches would undermine legal certainty, expose contracting authorities to significant risk and be practically unworkable, especially since many of the obligations (e.g. the secretary’s role, the appointment of substitutes, the scheduling and documentation of meetings) have no bearing on competition or the fairness of the award.
For these reasons, most operational provisions, paragraphs (3)–(5), (7) and (9)–(22), should be relocated to secondary legislation, while paragraph (23) should be removed or comprehensively redrafted.
Article 236 — Prior Market Investigation
Article 236 introduces a mandatory prior market investigation for all procurement procedures, which is a legitimate tool for improving planning and ensuring well-informed tender specifications. However, paragraph (4) which states that prior market investigation “cannot be limited to obtaining or collecting an indicative offer” creates uncertainty in its current form. While the intention to avoid superficial or biased consultations is appropriate, the provision does not clarify what additional steps are required beyond this minimum. As drafted, contracting authorities are left without clear criteria for determining:
· what constitutes a sufficient or compliant market investigation,
· the acceptable range of methods (e.g. desktop research, requests for information, stakeholder meetings, preliminary technical dialogues),
· how the scope of investigation should vary depending on the type, complexity or value of the procurement, and
· the minimum evidence required to demonstrate compliance.
This ambiguity risks inconsistent interpretation by oversight bodies and could expose contracting authorities to sanctions for failing to meet an undefined standard. Moreover, the requirement may impose disproportionate burdens on smaller contracting authorities with limited administrative or technical capacity, particularly since the obligation applies to all procurement procedures, regardless of value or complexity.
The law should either clarify the minimum required elements of a compliant market investigation or delegate the details to secondary legislation or guidance from the PPA. This would allow the objective of meaningful market consultation to be achieved while avoiding unclear or impractical obligations.
Article 237 — Prior Consultation
Article 237 introduces a mandatory prior consultation phase before every open and restricted procedure, except accelerated ones. The consultation with the market is a valuable tool that can improve procurement planning, ensure realistic technical specifications and enhance competition, however, making it obligatory for all procedures irrespective of value, complexity or market conditions is disproportionate and impractical. Such requirement would impose significant administrative burden on contracting authorities, particularly those with limited capacity, delay procurement timelines even where consultation brings little or no added value (e.g. standardised, low-complexity goods) and risk turning a potentially useful tool into a routine formality. Prior consultation is most effective when used selectively, for complex procurements, high-value contracts or cases where the contracting authority lacks adequate market knowledge. To ensure proportionality and practicality, Article 237 should be revised so that consultation is required only above defined value thresholds or where justified by the nature or complexity of the procurement, while remaining optional in other cases.
Further clarity is also needed in relation to the internal logic of the Article. Paragraph (5) requires the contracting authority to consider comments and suggestions and provide a report following the consultation, whereas paragraph (3) obliges it to respond immediately to comments and suggestions during the consultation period. These obligations are contradictory and may create confusion as to when and how comments must be addressed and documented.
Finally, paragraph (6) limits post-consultation modifications of the draft procurement documents to those that are “not significant.” This restriction undermines the purpose of prior consultation. The entire rationale of consultation is to enable the authority to improve its documentation based on market input, including making substantial adjustments where needed to technical specifications, estimated value, award criteria or contractual terms. Because consultation occurs before the launch of the formal procedure, no bidder rights are affected and no competitive imbalance can arise from substantial revisions. Prohibiting significant modifications at this stage may force the contracting authority to proceed with documents known to be inadequate, or to abandon and restart the process entirely. Paragraph (6) should be amended to allow all necessary modifications, whether significant or not.
Article 337 — General provisions on contract and framework-agreement modifications
Paragraph (5) introduces an obligation for contracting authorities to obtain prior written approval from the competent public sector audit office for every modification of a contract or a framework agreement, regardless of its nature, scale or legal basis, with the consequence that any modification adopted without such approval is deemed void. This requirement is highly problematic from the multiple perspectives.
First, the provision fundamentally misunderstands the mandate of public sector audit institutions. Under applicable laws and standards, audit offices perform ex post audits of legality, economy, efficiency and effectiveness. They do not participate in administrative decision-making and cannot lawfully act as an approval authority for individual procurement operations. Requiring auditors to issue prior approvals creates an inherent conflict of interest. They would later be asked, in their oversight role, to assess the legality and appropriateness of decisions they themselves authorised. This violates the principle of auditor independence and compromises the credibility of the audit function.
Second, transferring approval responsibility to audit institutions undermines accountability within contracting authorities. The responsibility for lawful procurement and contract management lies with the contracting authority and its authorised officials, supported by internal control systems. Making an external body the mandatory approver of every modification shifts this responsibility away from the decision-makers and weakens internal controls. Officials may defer to audit approval rather than exercising sound professional judgement, which is contrary to good administrative practice and principles of sound financial management.
Third, from an operational perspective, the requirement is unrealistically burdensome. Audit institutions lack both mandate and capacity to review thousands of routine contract modifications each year, many of which concern minor adjustments fully compliant with Directive 2014/24/EU. The proposed mechanism would create delays, bottlenecks and uncertainty in contract execution, slowing down public investment and service delivery without adding meaningful safeguards.
Fourth, the EU procurement directives already define clear, objective conditions under which modifications are permitted and when a new procurement procedure is required. These rules ensure transparency and equal treatment without resorting to external prior approval mechanisms. The Directive does not envisage, nor is it compatible with, a system in which audit institutions must validate each modification.
For these reasons, paragraph (5) should be deleted. Oversight of contract modifications should remain within the established ex post control framework, through audits, internal controls and the remedies system, while contracting authorities retain full responsibility for making lawful modifications in accordance with Articles 342–345.
Article 340 — Monitoring of contract modifications by external actors
Article 340 introduces an extensive mechanism whereby a wide range of institutions, including the PPA, the Competition Council, audit offices, inspection bodies, prosecutors, and numerous administrative authorities, are required to monitor whether contract modifications comply with the Public Procurement Law. If they consider a modification unlawful, they are obliged to initiate procedures for annulment or termination of the modification and for establishing liability. Any citizen or taxpayer may trigger this mechanism by submitting an initiative.
These provisions raise significant legal, institutional and systemic concerns and are fundamentally incompatible with the established remedies system under the draft Law.
First, Article 340 is internally inconsistent with Article 337(5). Article 337(5) requires every modification to receive prior written approval from the competent public sector audit office and declares any modification without such approval void. If all modifications require prior audit approval, the rationale for multiple institutions subsequently monitoring the legality of the modification is unclear. These provisions reflect contradictory concepts: Article 337(5) assumes that no unlawful modification can occur, whereas Article 340 presupposes that unlawful modifications routinely occur and must be pursued by numerous bodies. These regimes cannot logically operate together.
Second, Article 340 assigns overlapping and conflicting mandates to many institutions with no clear division of competences. It obliges each of them to initiate annulment procedures, creating a high risk of parallel processes, inconsistent outcomes and legal uncertainty. This is incompatible with good governance and effective oversight practices, which require clearly defined institutional responsibilities.
Third, the provision directly conflicts with Article 515 of the draft Law, which transposes the EU Remedies Directive and grants the URŽ exclusive competence to declare procurement contracts ineffective. Determining ineffectiveness, including in cases where a contract modification constitutes an illegal direct award, must remain within the Review Body’s mandate to ensure legal certainty, uniformity and compliance with EU law. Article 340 bypasses this system entirely, empowering institutions that have no role in the EU-aligned remedies framework.
Fourth, Article 340 does not specify which body is competent to declare the modification annulled or terminated, nor which procedure applies. Without procedural rules, deadlines, standing, rights of defence, decision-making authority, the mechanism is legally unenforceable and risks arbitrary implementation.
Finally, paragraph (5), which states that the modification “is void” if the contracting authority breaches this Article, lacks any procedural mechanism for declaring such voidness. In public procurement law, voidness must be formally declared by a legally competent body under defined procedures. Without specifying how and by whom voidness is determined, the provision cannot be applied in practice and creates severe uncertainty for ongoing contracts.
For these reasons, paragraphs (2), (3) and (5) of Article 340 should be deleted or substantially redrafted. Any mechanism for challenging unlawful contract modifications must remain within the exclusive competence of the Review Body as established under Article 515 and the Remedies Directive framework. 
Articles 408–456 – Competitive request procedure
The draft Law presents the competitive request as a distinct procedure for lower-value contracts. However, in substance it almost entirely mirrors the open procedure. Most provisions consist of cross-references to the rules governing higher-value procurement, so that almost the full set of obligations applicable to open procedures also applies to competitive request: comprehensive tender documentation containing all elements required for large contracts, publication and communication rules identical to the open procedure, mandatory public opening of tenders, detailed rules on clarifications, a standstill period, full application of provisions on technical specifications, selection and award criteria, contract monitoring and contract modifications and extensive reporting and archiving duties. As a result, this design does not offer any meaningful simplification.
Because the competitive request is intended for lower-value contracts, including very small ones (for example, works contracts around EUR 15 000), such a dense and formalised framework is disproportionate and unlikely to be feasible for many contracting authorities. The administrative cost in terms of time, staff and technical work may easily exceed the value of the contract itself. This complexity is also likely to discourage participation by SMEs and micro-enterprises, which are the main target group for low-value procurement. Instead of facilitating access to public contracts, the procedure risks reducing the number of bidders and weakening competition. Faced with these burdens, contracting authorities may be tempted to avoid the competitive request altogether, for instance by splitting procurements, which would undermine compliance and trust in the system.
As currently drafted, it is not clear why competitive request is regulated as a separate procedure if it reproduces the open procedure almost entirely. If the policy objective is to provide a simpler, more flexible tool for low-value procurement, the procedure should be substantially redesigned. Documentation and procedural requirements should be clearly lighter and more proportionate than those for open procedures, cross-references should be reduced and the overall structure should aim at a genuinely streamlined, attractive process for both contracting authorities and economic operators. 
Article 517 – Time limit for URŽ decisions and publication
Paragraph (1) requires URŽ to adopt its decision, including preparation of the written reasoning, within 30 days from receipt of a complete appeal and states that this deadline cannot be extended. However, the provision does not specify by when the decision must be published on the e-Procurement system. Given that publication is the only valid method of delivery under paragraph (4), the absence of a clear publication deadline (for example, the same day or within 24 hours of signature) creates legal uncertainty for parties as to when the decision is deemed served and when subsequent deadlines (for judicial review, contract signing, etc.) start to run. A concrete deadline for publication should therefore be added to ensure clarity and predictability.
Paragraph (2) goes further by providing that, if URŽ fails to adopt a decision within 30 days, the appeal is automatically upheld and the contracting authority is obliged to cancel the procurement procedure. This mechanism effectively sanctions the contracting authority for the delay of an independent review body over which it has no influence. Such an automatic consequence is disproportionate and inconsistent with basic principles of fairness and legal certainty. Contracting authorities that have conducted the procedure lawfully may see their procedures annulled solely because URŽ did not respect its own deadline. In addition, the rigid 30-day time limit, without any possibility of extension, may prove unrealistic in complex cases.
A more balanced solution is needed. The law should ensure that URŽ decides within a reasonable period and should allow, in duly justified complex cases, for the time limit to be extended. Unjustified delays should be addressed institutionally without automatically cancelling the procurement procedure.
Article 524 – Competences of the Public Procurement Agency
Article 524 assigns a broad range of responsibilities to the PPA. While many of these functions appropriately fall within the mandate of a public procurement authority, several issues arise regarding coherence, duplication and the suitability of specific competences.
First, the list is excessively long and lacks internal organisation. Several responsibilities that are thematically linked appear in different parts of the list without any logical grouping. For example, points (c), (p) and (q) all concern electronic procurement systems and digitalisation, yet they are presented separately. Likewise, points (h) and (r) both relate to preparation of guidance, manuals and capacity-building materials but are not consolidated. This fragmented structure reduces clarity and makes the provision unnecessarily difficult to read. A redrafting into thematic clusters, policy and strategy, regulation and oversight, digital systems management, training and guidance, monitoring and reporting, would enhance readability.
Second, point (g) empowers the PPA to issue binding opinions on the proper application of the Public Procurement Law and its secondary legislation. It is highly questionable whether such opinions should be binding in a legal system where an independent review body (URŽ) and the courts also have authority to interpret the law. A binding legal interpretation issued by an administrative agency creates a risk of inconsistency and legal conflict if the PPA’s opinion contradicts a decision of the review body or a judicial ruling. It would be unreasonable to expect URŽ or the courts to consider themselves bound by an administrative instruction of the PPA and such an arrangement would undermine the hierarchy of legal remedies and principles of separation of powers.
In light of the above, Article 524 should be reorganised to ensure that the PPA’s competences are presented in a coherent, non-duplicative and legally sound manner and that functions inconsistent with its regulatory role, such as issuing binding legal interpretations, are revised or removed.
Articles 525 and 526 – Monitoring of the public procurement system and of the application of procurement rules
Articles 525 and 526 regulate in great detail the monitoring functions of the PPA. While system-level monitoring and monitoring of the application of the law are important responsibilities of the PPA (already recognised in Article 524(j)), the level of operational prescription is not appropriate for primary legislation.
Article 525 defines “monitoring of the public procurement system of Bosnia and Herzegovina” and lists its purposes, types, indicators and expected outputs. However, most of its content reads as a methodological or policy document rather than primary legislation. Article elaborates at length on the objectives, forms and indicators of monitoring and even describes analytical approaches that the PPA should use. Such operational detail is better suited to a monitoring methodology, strategy, or by-law adopted by the PPA, rather than to the Public Procurement Law itself. This is particularly evident given that Article 545 already provides that issues related to monitoring are to be regulated by secondary legislation. The Law should therefore confine itself to defining the PPA’s mandate to carry out system monitoring, its main objectives and reporting obligations (e.g. annual report on the public procurement system), while leaving indicators, methods and internal procedures to be set out in a by-law.
Article 526 goes even further in prescribing the monitoring of the application of public procurement rules. It regulates in extremely detailed terms the sources of data, types of monitoring (regular, extraordinary, follow-up, supplementary), the content and structure of complaints and requests, timelines, the internal classification of monitoring plans, the precise content of monitoring minutes and even the format and content of internal notes. Provision also introduces far-reaching consequences, such as automatic nullity of procedures and contracts where entities do not implement the “measures” set out in the PPA’s monitoring minutes (paragraph 27). This level of prescriptive detail and the link between non-compliance with monitoring “measures” and nullity of procedures and contracts are not typical for a procurement statute and raise questions of legal certainty and proportionality.
It is recommended that the Law set out only the basic competences of the PPA regarding monitoring (mandate, scope, subjects, possibility to issue recommendations and report), while detailed procedures, types of monitoring, content of documents and internal workflows are regulated by secondary legislation. 
Articles 536–543 – Misdemeanours and criminal offences
Articles 536–543 establish an extensive regime of misdemeanour and criminal liability for conduct related to public procurement. The overall approach in the draft Law appears disproportionate to the nature and objectives of public procurement law.
First, public procurement is primarily an administrative and economic function, not a criminal one. The draft blurs the boundary between administrative oversight and criminal liability by penalising, often with very high fines, a broad range of behaviour that may stem from interpretation difficulties, complex procedures or organisational weaknesses rather than intentional misconduct. Articles 536–540 list a very wide catalogue of misdemeanours, many of which concern formal or procedural obligations (planning and publication duties, documentation, cooperation with the review body, etc.). Sanctioning almost every deviation with substantial fines for both contracting authorities and responsible individuals, coupled with the possibility of protective measures, creates an overly punitive environment. This risks driving contracting authorities towards defensive, formalistic behaviour instead of focusing on value for money, discouraging participation, especially of smaller economic operators and slowing down procedures as authorities become over-cautious to avoid personal liability. 
Second, there is significant overlap between misdemeanours and criminal offences. Conduct such as splitting contracts to avoid thresholds, using the negotiated procedure without publication unlawfully, purchasing without a procedure, or tailoring technical specifications appears both as misdemeanour (Article 536(1)(a)–(c), (f)) and as criminal offence (Article 542). This duplication undermines legal certainty, blurs the distinction between administrative and criminal liability and creates a practical risk of double proceedings for the same underlying behaviour. It also conflicts with the principle that criminal law should function as ultima ratio, reserved for clearly defined, intentional acts that seriously distort competition or involve corruption (e.g. bid-rigging, fraudulent misrepresentation, intentional favouritism for private gain).
For these reasons, the penalty regime in Articles 536–543 should be substantially reconsidered. The catalogue of misdemeanours should be streamlined and prioritised, fine ranges adjusted to be proportionate to the gravity and impact of violations and criminal offences narrowed and more precisely defined, focusing on serious corruption-related and market-distorting conduct. Less serious or primarily formal breaches should be addressed through corrective mechanisms rather than through criminalisation.
Next Steps
The draft Law represents a substantial legislative reform effort, and addressing the issues identified in this assessment will require careful consideration and further technical work. SIGMA encourages the PPA to reflect on the observations outlined in this Opinion and to engage in a structured revision process that ensures legal certainty, proportionality, effectiveness and practicality of the future Public Procurement Law.
As the legislative process advances, additional dialogue with stakeholders may help clarify implementation needs and assess the impact of proposed solutions.
SIGMA remains available to provide further technical assistance, including support in reviewing revised drafts, advising on specific legal or institutional questions, and contributing to the development of secondary legislation or guidance needed to operationalise the new framework.

